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Foreword

ThelatestiterationoftheICCRulesofArbitration—the2012Rules—istheresultof
oneofthemostextensive,consultativeexerciseseverundertakenbytheICC.A
decisiontoreviewandrevisethehighlyregarded1998RuleswastakenbytheICC
CommissiononArbitrationinOctober2008.Inthemonthsthatfollowed,members
oftheCommissionandoftheTaskForcesetupbytheCommission,togetherwith
members of the international arbitration community at large, submitted a very
considerablenumberofcommentsandproposalsforchangestotheDraftingSub-
CommitteetaskedwiththeproductionofadraftofthenewRules.

CommissionChairmanPeterWolrich,who,withMichaelBühlerandLaurieCraig,
chairedtheDraftingSub-Committee,explainsthegenesisofthenewRulesinsome
detailinhisprefacetothisbook.Itisright,however,thatI,too,acknowledgethe
contributiontothesuccessfulconclusionofthisexerciseofsomanyindividuals,
includingin-housecounsel,whoseviewswerewidelycanvassed,andthemembers
oftheparallelTaskForceconsideringthenewRulesfromthepointofviewofstate
partiesundertheablechairmanshipofEduardoSilvaRomeroandPeterGoldsmith.
Suchcomprehensiveconsultationsandthechangesresultingfromthemreflected
inthenewRulesdemonstratetheextenttowhichtheICChastakenaccountofthe
viewsofusersofitsRules.

The2012RulesremaintruetothedraftingethosofpreviouseditionsoftheRules.
Nothinghasbeenchangedforthesakeofchange.Suchchangesandinnovations
ashavebeenmadereflectthedramaticevolutioninthenatureandscopeofthe
Court’suserbaseandpracticeinthefourteenyearssincethepromulgationofthe
1998 Rules, not least the explosion in the numbers of multiparty disputes
(particularly from Latin America), the all-pervasive use of electronic media and
meansofcommunication,andincreasingpressureonarbitratorsandinstitutions
aliketoensurethattimeandcostconstraintsarerespected.

User demands included assurances as to the availability of arbitrators; early
clarificationofthenatureandbasisofclaims;theabilitytocalluponanemergency
arbitratorprocedure;andmorecertaintyastowhenanawardmightbeexpected
aftertheconclusionofahearingandthefilingofpost-hearingbriefs.Inlargepart,
thesedemandshavebeenmetinthenewArticles4(3),subparagraphs(c)and(d);
11(2); 29; and 27, subparagraph (b). Multi-party disputes are the subject of
Articles7–10of the2012Rules,agroupofprovisions thatconstituteoneof the
principalinnovationsofthenewRules.
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TraditionallytheICChaslaid,andcontinuestolay,greatstoreupontheabilityof
thepartiestoICCarbitrationtoagreeuponsubstantialelementsoftheprocedure
applicableto“their”arbitrationandtheirexpectationthatsuchagreementswillbe
respected. In turn, it is to be hoped that parties will take full advantage of the
opportunity to play an active part in the shaping of the arbitral procedure as
Article 24 and, specifically, Article 24(4), of the new Rules invites them to do.
Theimportanceofthiselementofdirectpartyinvolvementcannotbeoverstated.

TheGuide,whichtakesthereaderthroughthe2012Rulesfromstarttofinish,will
beanindispensableworkofreferenceforallinvolvedinICCarbitration,whether
theycomenewtosuchproceedingsorare“oldhands”,andwhethertheydosoas
aparty,counselorarbitrator.Whilethe2012Ruleshavealreadybeenthesubject
ofnumerouscommentaries,nonecouldbeasauthoritativeaGuideasthatwhich
JasonFry,SimonGreenbergandFrancescaMazzahavecompiled.

NotonlywereallthreeauthorsintimatelyinvolvedinthedraftingofthenewRules,
butasthreeofthethenmostseniormembersoftheSecretariat,theirknowledge
ofthepracticesoftheCourtandSecretariatisunrivalled.Allthreeauthorshave
alsooverseentherevisionofalloftheSecretariat’sstandardformlettersandother
administrativedocumentationtoensuretheircompatibilitywiththeprovisionsof
thenewRules—adauntingtaskinitself.Thereissimplynoonebetterqualifiedto
provideadetailedoverviewofthenewRulesandtheiroperation.Atthetimeof
publication,allthreeoftheauthorswillhavetakenupnewpostsoutsidetheICCor
beonthepointofdoingso.Thisfinalcontributionontheirparttotheworkofthe
CourtandSecretariatisconsistentwiththequalitiesofexcellenceandcommitment
thathavebeenthehallmarkoftheirworkwhileattheICCandforwhich,onbehalf
oftheICCCourt,Ioffermythanksandsincereappreciation.

John Beechey
President
ICCInternationalCourtofArbitration
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Preface 

The Guide you have before you is designed to provide you with an in-depth
presentationandanalysisofthenewICCRulesofArbitrationinforceasof1January
2012.ThisGuidehasthegreatadvantageofprovidinginsightsintotheRulesfrom
theperspectiveoftheSecretariatoftheICCInternationalCourtofArbitration,and
itsauthorswereactiveparticipantsinthepreparationofthenewRules.Bywayof
introduction to this invaluable resource, I would like to give you, from my own
perspectiveasChairmanoftheICCCommissiononArbitrationandasoneofthe
principaldraftsmenofthenewRules,aninsideviewintoexactlyhowtheCommission
wentaboutrevisingtheRulesandwhatthegoalsoftherevisionprocesswere.

In accordance with the Constitution of the ICC, ICC technical documents with
regardtodisputeresolution,includingICCRules,arenormallypreparedbytheICC
CommissiononArbitration.OurCommissionwasthusentrustedwiththetaskof
proposingrevisionstotheICCRulesofArbitrationtotheICCgoverningbodies.
The previous revision of the Rules dated from 1998, and while the Rules were
functioningeffectivelyandtherewasnourgentreasonforchange,itwasfeltthat
aftersomanyyearsitwouldbeusefultotakeafreshlookattheminordertobring
themup-to-dateandensurethattheywillcontinuetobeusefultoarbitrationusers
worldwideformanyyearstocome.

The revision of the Rules was accomplished in accordance with a step-by-step
process.First,weheldthreeconsultationstoensurethatwewouldbenefitfroma
widerangeofideasandsuggestionsconcerningdesirablechangesoradditionsto
theRules.Thefirstconsultationtooktheformofaconferencethatweorganized
for the arbitration community at large to solicit and discuss ideas. Next, we
consultedandobtainedalargenumberofsuggestionsandproposalsfromtheICC
NationalCommittees.SuggestionsandproposalswerealsoprovidedbytheICC
InternationalCourtofArbitrationanditsSecretariat.Finally,weconsultedtheICC
CommissionTaskForceonArbitrationInvolvingStatesorStateEntities.ThatTask
Force, which included representatives of states and persons with significant
experienceworkingwithstates,provideduswithusefulsuggestionsformakingthe
Rulesmoreobviouslyapplicabletoarbitrationsinvolvingstates.

Withthisinputinhand,wesetupanorganizationalstructuretocarryouttheactual
work of revising the Rules. A Task Force on the Revision of the ICC Rules of
Arbitrationwascreated,andIwasaskedtoserveasChairmanofthisTaskForce
alongwithtwoCo-Chairs,MichaelBühlerandLaurieCraig.FrancescaMazza,the
SecretaryoftheCommission,wasaskedtoserveasSecretarytotheTaskForce.
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InordertohaveawideinputintotheprocessofreviewingandrevisingtheRules,
itwasdecidednotto limit thenumberofmembersoftheTaskForce.TheTask
Forcewasthenconstitutedwithover180members.Thisguaranteedathorough
reviewoftheRules.However,giventhatnumber,itwasnecessarytosetupamuch
smallerDraftingSub-Committee,whichwereferredtoastheDSC.Theroleofthe
DSC was to go through the Rules article by article and draft proposals for
amendmentsornewprovisionstobesubmittedtotheTaskForce.

The DSC was constituted with twenty members who represented diverse
geographical locationsanddiverselegalsystems.DSCmemberscamefromfive
differentcontinentsandfourteendifferentcountries.Inaddition,theyrepresented
all categories of players in ICC arbitration. Some DSC members were mainly
counsel, others were mainly arbitrators. The Court was represented by Andrew
Foyle and the Secretariat was represented by Jason Fry. John Beechey, the
President of the Court, and the Vice-Chairs of the Commission were ex-officio
members.

Most importantly, it was decided to have two representatives from the user
community as DSC members. These were Anke Sessler from a major German
companyandJohnSanderfromamajorUScompany.Weconsideredthistobean
extremely important step because, of course, the Rules exist to serve the
internationalusercommunity,andwefelt ittobevery importanttoensurethat
their views were taken into account in the revision process. In fact, the user
representativesconsultedwithamuchlargergroupofusersworldwideandwere
able to provide us with key insights into the needs and concerns of the user
community.

Withtheaboveorganizationalstructureinplace,this ishowweproceeded.The
firstDSCmeetingwasheldinMarch2009.Overthenexttwoyears,theDSCmet
onceamonthinoneortwo-daysessions.ItwentthroughtheexistingRulesarticle
byarticleanddraftedproposedamendmentsornewarticles.Itsproposalswere
thenpresented ingroups to theTaskForcewhichdebatedandapproved them
duringanumberofplenaryTaskForcemeetingsheldoverthetwo-yearperiod.

AlloftheproposalsthatwereapprovedbytheTaskForcewerethensubmittedto
ICC National Committees and Groups and to the Commission as a whole. The
proposalswerethenfullydebatedanddiscussedbytheCommissionwhichalso
approved the amended articles by groups during four plenary Commission
meetings.

ThisprocessillustratestheextenttowhichtheRulesrevisionbenefitedfromthe
hardworkandcarefulconsiderationofa largenumberofvery talentedpeople,
and,while it isnotpossible tonamethemall, Iwish to take thisopportunity to
thankthemmostsincerelyfortheirexcellentcooperationandwork.
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WithrespecttothesubstanceoftheRulesrevisionprocess,wedecidedtoadopta
fewbasicguidingprinciplestofocusthechoicestobemadeinrevisingtheRules.

The first guiding principle was that only changes that are genuinely useful or
genuinelynecessaryshouldbemade.Thisfollowsfromtheoldadagethat“ifitisn’t
broken,don’tfixit”.TheexistingRuleshaveworkedwell,andweconsideredthat
making too many minor “clean-up” improvements could actually result in more
confusion than benefit. We often reminded ourselves of this principle when we
weretemptedtomakelanguageimprovements.

Thesecondguidingprinciplewastoretain,tothegreatestextentpossible,thekey
anddistinguishingfeaturesofICCarbitration,suchastheRequest,theAnswer,the
TermsofReferenceandthescrutinyoftheawardbytheCourt.

Athirdbasicguidingprinciplewastobeeconomicalinthedrafting,toavoidbeing
overlyprescriptiveandtoretaintheuniversalityandflexibilityofICCarbitration.
Thistoldusnottoover-legislateintheRulesbutrathertocontinuetodraftinterms
ofbasicprinciples rather than trying tospelleverythingout.Thisallowedus to
retain the cross-cultural character of the Rules as well as their flexibility and
opennesstopartyautonomy.

Whilefollowingtheseguidingprinciples,wealsobroughtanumberofinnovations
intotheRules.Thesenewfeatureswereinspiredbythedesiretoprovideadditional
transparencywithrespecttopracticesoftheCourtandtheSecretariat,thedesire
to develop explicit provisions for improving the time and cost efficiency of
arbitration, and the desire to respond to requests from the user community. In
particular,weincludedthreeentirelynewsetsofprovisionsintheRules,whichare
discussed in great detail in this Guide. These provisions concern efficient case
management,multipartydisputesandemergencyarbitratorproceedings.

The case management provisions set forth means to establish a tailor-made
procedure for the arbitration that is time and cost effective. Under the new
provisions, as enunciated in Articles 22–24 and Appendix IV, the tailor-making
process has now become a formal requirement. Various other changes, also
discussedinthisGuide,improvethetimeandcostefficiencyofICCarbitration.

Thenewsectiononmultipartyandmulticontractarbitrationdealswiththejoinder
ofanadditionalparty,cross-claimsbetweenclaimantsorbetweenrespondents,
claimsarisingoutofmore thanonecontract,and theconsolidationofseparate
arbitrationspendingundertheRules.Theseprovisions,assetforthinArticles7–10,
areentirelynewandmakeexplicitvariousaspectsofmultipartydisputesthatwere
notpreviouslydealtwithintheRules.
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Finally,theemergencyarbitratorprovisionsprovidethepartieswithanopportunity,
undercertainconditions,toobtainurgentinterimorconservatorymeasuresfrom
anemergencyarbitratorwhenthosemeasurescannotawaittheconstitutionofan
arbitraltribunal.

In conclusion, I have no doubt that this Guide will provide you with valuable
explanationsandinsideinformationregardingthe2012ICCRulesofArbitration.On
behalfofallofthemembersoftheICCCommissiononArbitration,Iwouldliketo
expressthesincerehopethatthenewRuleswillserveyouwellformanyyearsto
come.

Peter Wolrich
Chairman
ICCCommissiononArbitration
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