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Foreword

At first glance, it is somewhat ironic to see one of the most internationally renowned
mediators ask the Chairman of the International Court of Arbitration of the International
Chamber of Commerce (ICC) in Paris to preface his book, which is dedicated to
“Mediating Difficult International IP Disputes”. Indeed, mediation is sometimes still
considered to be in opposition to arbitration. Both arbitrators and mediators often address
the same actors (business people), intervene in the same context (the legal dispute), and
are entrusted with an identical mission (the resolution of disputes).

But these two methods are far from being rivals, they are, on the contrary, complementary;
this is why it is important to promote one and the other —and one along with the other, so
as to create a prolific synergy. Like other institutions, the International Court of Arbitration
of the ICC understands the benefits that can be reaped from this synergy and has
developed, since its beginning (1923), rules and services facilitating these so-called
alternative methods of dispute resolution. Recently, the Court and ICC (Dispute
Resolution Services) decided to establish an annual International Commercial Mediation
Competition, open to students and law schools around the world. This Competition takes
place, thanks in no small part to the assistance of many mediators who are prominent in
the international mediation community. David Plant is one of them.

It was during one of these competition sessions that I had the chance to hear and see
David Plant at work for the first time. What a revelation and what fortune! First, it was a
revelation to appreciate the mediator’s art: his strength vested in his unique moral
authority, his interest which extends as much to the participants as to the characteristics of
their dispute, his special attention to helping the parties but never imposing his views.
Next, my fortune was to observe the mediator’s workmanship: the finesse and the
discretion, the attentiveness to all that is said, as equally to all that is not.

This revelation, this fortune, I found them once again in the pages of this book. It is not
merely a good read, to which the reader is invited, but it is rather an induction for the
reader; one does not read, one Zistenzs. The author’s approach is progressive, garnished
with advice and suggestions, nourished with rich experience. Intellectual property
specialists will assuredly benefit from the author’s report on this particular area of law, but
his presentation is also of wider significance because it addresses, at the very least, all those
who are interested in mediation and all those who are concerned by mediation. Moreover,
the author’s perspective will be advantageous to the reader, by illustrating the
methodology and rendering it more easily accessible.

It is said that a mediator’s unique talent lies in the art of convincing. Then indeed, David
Plant is a great artist!

Pierre Tercier
Chairman of the International Court of Arbitration of the ICC (Paris)
Professor at the University of Fribourg (Switzerland)
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l. Introduction

This book is for any person — business person, consumer, lawyer or mediator —
faced with an IP dispute. The book builds on my thoughts in Resolving
International Intellectual Property Disputes, published by ICC in 1999. Here
the focus is on mediation. I have added thoughts that have occurred to me since
1999, based primarily on eight more years of experience mediating, arbitrating,
studying, training and teaching.

Virtually every international IP dispute is difficult. Sometimes, extraordinarily
so. Mediation in international IP disputes works best when each person
concerned is thoroughly prepared, and brings to the table all his or her
interpersonal skills, cultural sensitivity, patience, open-mindedness, creativity
and commitment. Each person may have to re-hone those skills, or even learn
them for the first time. None of this comes easily. All of it requires care and
commitment.

Care and commitment are required as to each person’s emotional issues —
emotional issues unique to the person or specific to a particular conflict, or
those more generally felt by each of us as ordinary, everyday citizens of this
world. Each person should be sensitive to his or her own emotional investment
in the conflict, and in matters that may affect his or her role in the conflict and its
resolution. Each should be sensitive to his or her own emotional hot buttons.
This goes for parties, counsel and mediators alike.

Each person should be acutely aware of cultural nuances and differences. These
are likely to tie into emotional issues. Acknowledging and respecting the other
person’s cultural interests and needs is a key to success.

In this book, I focus on the process of mediation and on the mediator, the client
and counsel. I come at this from a Western, common law (specifically, US)
orientation. Interest-based negotiation underlies the mediation process as I
practice it. Mediation, as I see it, is interest-based negotiation facilitated by a
third person — the mediator. My aim is to help you, the reader — whatever your
role — to prepare for and engage in such mediation at the most productive level.

I set high standards to enhance the likelihood that everyone’s participation in a
mediation — client’s, counsel’s and the mediator’s alike — will result in 2 mutually
acceptable, jointly beneficial and enduring resolution of whatever the problems
may be. Of course, if parties can resolve their problem without the intervention
of a neutral facilitator, they surely should do so.
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In the end game, when money is the last issue remaining, old-fashioned
positional bargaining may well be undertaken. This is not all bad, if the parties to
the IP dispute have agreed on all the other terms and conditions and are now
trying to agree on a fair price. Objective criteria, reality tests and other
techniques may be used. But in the end, if the parties’ real interests and real
needs are not satisfied, positional bargaining may well fail, and resolution of the
IP dispute may not be reached.

The chapters may be read in any order, with one crucial caveat: Chapter VI —
Preparing For IP Mediation — must be read. Chapter VI is further developed in
Chapters VII, VIII and IX. As a reminder of the essence of Chapter VI, Appendix E
can be copied and carried in one’s pocket or briefcase. Preparation is the key.
Preparation cannot be overemphasized or overdone.

I have written the book with the conviction that, if parties will talk openly and
empathetically, often they will find that they can create a mutually satisfactory
solution to their problem. Even against the backdrop of a troubled and
dysfunctional history. Especially, in this flat, globally interconnected commercial
world.

In short, with the hope and need for resolution, parties must talk, because they
can talk.





